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(1) A discretionary waiver under section 212(h) of the Inmgration
and Nationality Act, 8 U S.C. § 1182(h) (Supp. Il 1996), is not
available to an alien who has been convicted of an aggravated
felony, or to an alien who has not lawfully resided continuously
in the United States for the statutorily required period of 7
years, where the alien has previously been lawmfully admtted for
per manent residence but subsequently has been found to have been
excludabl e at entry or inadm ssible on the date admtted.

(2) Matter of Mchel, Interim Decision 3335 (BIA 1998), is not
applicable to an alien who has previously been lawfully adm tted
for permanent residence to the United States but l[ater clains that
such admission was not |awful because he concealed from the
I mmigration and Naturalization Service crimnal activities that,
i f known, would have precluded his adm ssion, so the Inmgration
Judge correctly found that the respondent was statutorily
ineligible for a wai ver of inadm ssibility under section 212(h) of
the Act. Matter of Mchel, supra, distinguished.
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JONES, Board Menber:

This is a tinely appeal froman April 22, 1997, decision of the
I mmi gration Judge, finding the respondent deportabl e under sections
241(a)(1)(A) and (2)(A) (i) of the Imrigration and Nationality Act,
8 US C 88 1251(a)(1)(A) and (2)(A (i) (Supp. 11 1996), and
ineligible for any relief from deportation. The only issue on
appeal relates to the Immgration Judge’'s finding that the
respondent was ineligible for a waiver under section 212(h) of the
Act, 8 U S.C. § 1182(h) (Supp. Il 1996), in that he had not resided
inthe United States lawfully for 7 years or nore, as required for
an alien who has been admtted as a | awful permanent resident. The
appeal will be dism ssed. The request for oral argunent is denied.
8 CF.R 8 3.1(e) (1998).

. BACKGROUND

The respondent is a 29-year-old native and citizen of Ecuador. He
entered the United States in January 1989 and reentered on July 3,
1991, at which time he was admtted as an immgrant. On April 26,
1996, the respondent was convicted in the United States District
Court, District of Rhode Island, of conspiracy in violation of 18
US C 8 371 (1994) (conspiracy to defraud the United States by
maki ng fal se statenents to a departnent of the United States). He
was sentenced to a termof 27 nmonths’ inprisonnent, followed by a
term of supervised release to |l ast 3 years.

The respondent testified that he had engaged i n fraudul ent activity
before leaving the United States and had continued this activity
upon his return. The details concerning this crine are described in
a grand jury indictment. In brief, the respondent served as vice-
president of a firm that purportedly offered assistance in
obtaining legitimte enploynent authorization docunents from the
Immigration and Naturalization Service. For a fee of several
hundred dollars, the respondent’s firm would prepare fraudul ent
applications for asylum in which false allegations of persecution
were made for the purpose of obtaining enpl oynent authorization

The Service attenpted to establish that the respondent was an
aggravated felon, in that the anount of loss to the victim of the
conspi racy was nore than $200,000 dol lars (specifically, according
to notes nmade by an investigator, $714,000). However, the
I mmi gration Judge found that the Service did not establish that the
respondent was within the definition of an aggravated felon, due to
a lack of evidence in the record relating to the anmount of loss to
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the victim See section 101(a)(43)(M (i) of the Act, 8 US.C
§ 1101(a)(43)(M (i) (1994) (defining certain crinmes as aggravated
fel oni es based on the anmount of nonetary loss to the victin).! The
conviction record did not include a figure for the amount of |oss,
and the investigator’'s notes, to which the Service attorney
testified, were not nade part of the record at the deportation
hearing. Thus, the Inmm gration Judge did not find the respondent
deportable as an aggravated felon. He did, however, find the
respondent deportable as charged, both on the basis of his
conviction for a crine involving noral turpitude, and as an alien
who was excl udabl e at entry under section 212(a)(2)(A)(i)(1) of the
Act, as aresult of his conviction. Further, the Inmgration Judge
found t he respondent ineligible for a waiver under section 212(h) of
t he Act because he had not resided in the United States lawfully for
7 years or nore i medi ately preceding the date of the initiation of
hi s deportati on proceedi ngs, which was May 20, 1996.

1. | SSUE

On appeal, the respondent argues that he is not bound by the
requi renent that 7 years of | awful presence be denonstrated i n order
to qualify for a waiver of inadm ssibility under section 212(h) of

the Act. It is the respondent’s position that the relevant
statutory provision differentiates between two classes of
i ndi vi dual s: those who have been admitted for |awful pernmanent

residence while concealing the presence of grounds of
inadm ssibility (in this case, ongoing crimnal activity), and those
who have been admitted for | awful pernmanent residence w thout having
any grounds of inadmissibility to conceal. Stated differently, in
t he respondent’s view, aliens who have been “lawfully” adm tted for
per manent residence are different from those whose adm ssion was
later found to have been in violation of |law, and consequently
determ ned to be unlawful. The respondent seeks to distinguish his

! Statutory changes nade to section 101(a)(43)(M of the Act in 1996
reduced the anount of nonetary loss to the victim or victins
required to trigger a finding that a conviction was for an
aggravat ed fel ony, in cases involving fraud or deceit, from$200, 000
to $10, 000. See Illegal Inmgration Reform and |[|nmgrant
Responsibility Act of 1996, Division C of Pub. L. No. 104-208,
§ 321(a)(7), 110 Stat. 3009-546, 3009-628 (enacted Sept. 30, 1996).
However, in view of our holding, these changes are not relevant to

thi s deci sion.
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case from that of other individuals previously admtted for
per manent residence who lack the requisite 7 years of |awful
resi dence because he was determ ned by the I nmgration Judge to have
been i nadm ssible on the date he was adnmitted to the United States
as a lawful permanent resident on the basis that he had adnmitted
that he was invol ved i n an ongoi ng crim nal conspiracy at that tine.
Therefore, the respondent argues that he should not be precluded
fromapplying for relief under section 212(h) of the Act.

[11. ANALYSI S

Section 212(h) of the Act was recently amended by section 348(a) of
the Illegal Imrigration Reformand |Inmm grant Responsibility Act of
1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-
639 (“IIRIRA"). Two new sentences were added, which read as
fol | ows:

No waiver shall be granted under this subsection in the
case of an alien who has previously been adnitted to the
United States as an alien |lawfully adnitted for pernmanent
residence if either since the date of such adm ssion the
alien has been convicted of an aggravated felony or the
alien has not lawfully resided continuously in the United
States for a period of not less than 7 years inmmedi ately
preceding the date of initiation of proceedings to renove
the alien from the United States. No court shall have
jurisdiction to review a decision of the Attorney Cenera
to grant or deny a waiver under this subsection

Section 212(h) of the Act (enphasis added).

The Act defines “lawfully admitted for permanent residence” as
fol | ows:

The term“lawful ly admitted for permanent residence” nmeans
the status of having been lawfully accorded the privil ege
of residing permanently in the United States as an
immgrant in accordance with the immgration |aws, such
status not havi ng changed.

Section 101(a)(20) of the Act. While the | anguage of section 212(h)
di stingui shes those who have been previously admtted for pernmanent
resi dence from those who have not, see Matter of Mchel, Interim
Deci sion 3335 (BI A 1998), the statute does not, either expressly or
by i nplication, distinguish between those whose adm ssi on was | awf ul
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and those who were previously admtted for |awful permanent
resi dence but are subsequently determi ned to have been adnitted in
violation of the aw. To read such a distinction into the statute
woul d be arbitrary and capricious. Cf. Mtter of Pineda, Interim
Deci sion 3326, at 5 n.2 (BIA 1998) (“The fact that a reading of a
statutory provision could |l ead to seem ngly arbitrary and capri ci ous
results is not in itself determ native of the issue of statutory
interpretation, but it can be a matter to be considered in one’s
analysis of the neaning of particular words.”). W are not
persuaded by the respondent’s argunment that we should read his
proposed distinction into the | aw by focusing on the term*“lawfully
admtted” and disregarding the entire phrase that provides the
context for that term namely “previously been admtted” to the
United States as an alien lawfully adnmtted for permanent residence.
Section 212(h) of the Act.

The respondent does not neet the revised criteria for eligibility
for a waiver under section 212(h) of the Act. H s case is not
simlar to that of the respondent in Matter of Mchel, supra, who
was never admtted to the United States as a |awful permanent
resident, and was thus unaffected by statutory |anguage limting
eligibility of those who had been admitted as |awful permanent
residents. The respondent in this case had been, at the tine he was
convicted, admtted to the United States as a |awful permanent
resi dent.

In support of his interpretation, the respondent cites three Board
cases that analyze the neaning of the phrase “lawfully admtted for
per manent residence” in the context of registry proceedi ngs under
section 249 of the Act, 8 U S.C. § 1259 (1958). Matter of Preciado-
Castillo, 10 I&N Dec. 3 (BIA 1962); Matter of R, 8 I&N Dec. 598
(Asst. Commir 1960); Matter of S, 8 I1&N Dec. 288 (Asst. Commir
1959). Each of these cases addresses the issue of whether the
exi stence of a record of |awful adm ssion for permanent residence
m ght be, in avariety of circunstances, conpatible with eligibility
for registry under section 249 of the Act. \While these decisions
all discuss the neaning of the phrase, “lawfully admitted for
per manent residence,” they do not address the main issue in this
case, which i s whet her the respondent “has previously been adnitted”
for permanent residence to the United States. The respondent does
not exam ne the nmeaning of the word, “previously,” as it is applied
to this case. No |legal precedent has been cited that convincingly
supports the theory that the word “previously” has no applicationto
thi s case.
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Further, the respondent, who does not yet have a final order of
deportation, still enjoys the status of an alien who has been
“lawful ly admtted for permanent residence,” which he acquired in
July 1991. He was not convicted of the offense of conspiracy to
defraud the Government until April 26, 1996, and the Order to Show
Cause and Notice of Hearing (FormI-221) was not issued until My
20, 1996. The fact that the respondent’s crim nal behavior may, in
the future, prevent himfromcontinuing to enjoy his status as one
lawful ly adnmitted for pernmanent residence does not confer on himthe
preferential treatnment inplicit in the current |anguage of section
212(h), accruing to an alien who has not previously been admtted as
an alien lawfully admtted for permanent residence. See Mtter of
M chel, supra; cf. Matter of Wadud, 19 |1&N Dec. 182, 185 (Bl A 1984)
(declining to afford section 212(c) relief only to those aliens
whose cri ne under section 241(a)(5) invol ved noral turpitude because
to do so would be to reward those guilty of a nore egregi ous of fense
for their greater culpability, and the Board was unabl e to concl ude
t hat Congress i ntended such an i nequitabl e consequence to ensue from
the inplenentati on of section 212(c)).

I nasmuch as the respondent was admitted to the United States in
| awf ul pernmanent resident status and has failed to accrue 7 years of
| awf ul residence since the date of his admi ssion, he is ineligible
for a waiver under section 212(h). Nothing in the |anguage of the
statute supports the proposition that the respondent’s conviction
for a crime involving noral turpitude can or should change the
hi storical fact that, when he entered, it was in the status of a
| awf ul permanent resident. Section 212(h) makes no provision for
the collateral effect which the respondent seeks, and we decline to
read any such provision into the statute.

V. CONCLUSI ON
The respondent is clearly precluded from section 212(h) relief
because he was previously admtted to the United States as a | awf ul
per manent resident. We therefore conclude that the Inmgration
Judge properly found him to be ineligible for a waiver.
Accordingly, the appeal will be dism ssed.

ORDER:  The appeal is dism ssed.

DI SSENTI NG OPI NI ON: Lory Di ana Rosenberg, Board Menber

| respectfully dissent.
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| cannot agree with the majority’s interpretati on concerning the
proper reading of section 212(h) of the Inmmgration and Nationality
Act, 8 U. S . C. § 1182(h) (Supp. Il 1996). As anended by section 348
of the Illegal Immgration Reformand |Inmm grant Responsibility Act
of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546,
3009-639 (“IIRIRA"), a waiver under section 212(h) of the Act no
longer is available to an individual who has “has previously been
admtted to the United States as an alien lawfully admtted for
per manent residence,” making it inpossible for certain aliens
otherwi se eligible for adjustment of status under section 245(a) of
the Act, 8 U.S.C. 8§ 1255(a) (1994), to establish adm ssibility under
section 212 of the Act. See Matter of Mchel, InterimDecision 3335
(BI'A 1998).

If available, a waiver granted under section 212(h) of the Act
could overcone several grounds of inadmissibility, including a
conviction for a single of fense of sinple possession of 30 grams or
less of marijuana; a conviction for (or adm ssion of having
committed) a single crime of noral turpitude; nultiple convictions
for offenses in which the aggregate sentence to confi nement was nore
than 5 years (without regard to whet her these offenses are crines of
nmoral turpitude); a purpose in comng to the United States or
conduct involving prostitution or comercialized vice; or the
commi ssion of crimnal activity regarding which the alien has
asserted immunity from prosecution under the statute. A wai ver
under section 212(h) of the Act 1is, of course, subject to
sati sfaction of the substantive statutory elements articulated in
the statute, and then subject to the discretion of the Attorney
Ceneral. Matter of Mendez, Interim Decision 3272 (Bl A 1996).

The majority bases its denial of the respondent’s appeal on its
interpretation of the anended statute and does not reach the nmerits
of the respondent’s case. The question before us is: If the
respondent was admtted as a | awful pernanent resident, either based
on a msrepresentation, or wthout the disclosure of facts that
woul d have warranted finding him inadm ssible and subject to
renoval , can his adnmission as a |l awmful permanent resident be said to
be a prior |Iawful adm ssion? The respondent argues that his prior
adm ssion as an i nm grant cannot be consi dered | awful because, based
on his crimnal activity, he actually was inadnmi ssible at the tine
he was admtted, naking his adm ssion unlawful. The mjority
concl udes, nonethel ess, that since he was admtted in the status of
a |l awful permanent resident, even an unlawful or invalid adm ssion
woul d disqualify himfromeligibility for the waiver.
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According to the majority, the statute does not distinguish “either
expressly or by inplication” between those who, properly or
erroneously, are admtted in | awful pernmanent resident status. But
that is not entirely true, because as discussed below, both the
statute and our precedents definitely distinguish between | awful and
unl awf ul adm ssions, even if the status conferred is ostensibly a
“lawful " one.

First, the statutory | anguage used in section 212(h) invokes the

term“admtted” twice in the same clause in the sane sentence. It
states that no waiver shall be granted to an alien who “has
previously been adnmitted . . . as an alien lawfully admtted for
per manent residence.” (Enphasis added.) The neaning of the word

“admitted,” as used initially, in the phrase “has previously been
admtted,” is specified in section 101(a)(13)(A) of the Act, 8
U S C 1101(a)(13)(A) (Supp. Il 1996), as “the lawful entry of the
alienintothe United States.” (Enphasis added.) The word “lawful”
has a plain nmeaning that we are bound to apply in interpreting the
meani ng of the word “admtted” in section 212(h). Chevron, U S. A
Inc. v. Natural Resources Defense Council, Inc., 467 U S 837, 842-
43 (1984); K Mart Corp. v. Cartier, Inc., 486 U S 281, 291 (1988)
(enphasi zi ng that a proper determ nation of the plain nmeaning of the
statute must include examnation of “the particular statutory
| anguage at issue, as well as the | anguage and design of the statute
as a whole”).

As understood in both common and |egal usage, “lawful” neans
“allowed by law” See Wbster’s 11 New Riverside University
Dictionary 680 (1984). Black’s Law Di ctionary defines “lawful” as
meani ng “legal; warranted or authorized by law” Black’s law
Dictionary 885 (6th ed. 1990) (“Black’s”). Black’s goes on to note
that the principal difference between the ternms “lawful” and “l egal ”
is “that the fornmer contenplates the substance of law, the latter
the formof law” 1d. Thus, the term “lawful,” in relation to
defining “adm tted,” goes further than to nerely denote conpliance
with form or technical requirements and refers to the actual
content. 1d. Consequently, “admitted,” as used in “has previously
been admitted,” contenplates a |awful admi ssion in essence, not
nmerely one that may appear to have been legal in form Pioneer |nv.
Services Co. v. Brunsw ck Assocs. Ltd. Partnership, 507 U S. 380,
388 (1993) (stating that words that are used in statutes are neant
to carry “their ordinary, contenporary, conmon meaning” (quoting
Perrin v. United States, 444 U.S. 37, 42 (1979))); see also INS v.
Phi npat hya, 464 U.S. 183, 189 (1984).
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Second, to determ ne the nmeaning of the term“adnmtted,” as used
in the second portion of the clause, the majority relies on the
statutory definition of the term®“admtted,” as used in the phrase
“lawmful ly admtted for permanent residence.” See section 101(a)(20)
of the Act. But that begs the question, as the statute states only

that “*lawfully admitted for pernmanent residence’ neans the status
of having been lawfully accorded the privilege of residing
permanently.” 1d. (enphasis added). Stating that a person is

lawfully admitted for permanent residence if he has been lawfully
accorded the privilege of residing permanently in the United States
says little nore than that his adm ssion in that status was accorded
consistent with a prescribed process. The term“lawful” as used in
the context of “lawfully accorded” clearly refers to process, not
subst ance. It is clear that an individual could be “lawfully
accorded the privil ege of residing permanently,” when the real facts
underlying his application for adm ssi on woul d not support a | awfu
admi ssi on.

Third, as the respondent argues, he was i nadm ssible and ineligible
for adm ssion as a |lawful permanent resident before (as well as
after) his 1991 adm ssion, because he engaged in a schene invol ving
fraudul ent activity in which he submtted requests for enploynent
aut horization to the Immgration and Naturalization Service on
behal f of unwitting asylum applicants and others. An invalid or
unl awful adm ssion for |awful permanent residence is not a |awfu
adm ssion, and once it is determ ned not to have been | awful, such
an adnmission is afforded no |egal weight until and unless it is
val i dat ed. See, e.qg., Matter of Sosa-Hernandez, 20 I&N Dec. 758
(BIA 1993) (finding that after a grant of a waiver under section
241(f) of the Act, 8 U S.C. § 1251(f) (1988), an alien could qualify
as a |l awful permanent resident having a |lawful domcile of 7 years
and apply for a waiver under section 212(c) of the Act); see also
Matter of Rodriquez-Esteban, 20 1 &N Dec. 88 (BI A 1989) (finding no
jurisdiction to reconsider the district director’s decision
rescinding the respondent’s permanent resident status, and
suggesting that were that decision not subject to a pending notion
to reconsider, the respondent whose status was rescinded woul d be
deport abl e).

As we have held that a supposedly |awful adm ssion that later is
determ ned not to have been | awful does not confer any benefits on
the offending alien that nornmally woul d have been associated with a
lawful adm ssion, | find it difficult to agree with the majority
that the respondent’s supposedly | awful adm ssi on—ow argued by him
to be unl awful $forecloses himfromeligibility under the termnms of
section 212(h) of the Act, as anended. For exanple, in Matter of
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Garcia, Interim Decision 3268, at 11 (BIA 1996), the Board found
t hat because t he respondent, who was subject to a deportation order,
had failed to depart voluntarily before he went to the consul ate and
obtained his immgrant visa, and never had received advance

permssion to apply for admssion prior to his return, “the
respondent was never “lawfully " accorded the privilege of residing
permanently in the United States as an inmgrant, and he is

therefore ineligible for relief under section 212(c) of the Act.”
(Enphasi s added.) As support for this interpretation, we cited our
decision in Matter of Wng, 14 &N Dec. 12 (BIA 1972), aff'd sub
nom Lai Haw Wng v. INS, 474 F.2d 739 (9th Cir. 1973), in which we
found that the admission to the United States of respondents who
possessed visas to which they were not entitled never conferred a
| awful status upon them See also Matter of Roman, 19 I &N Dec. 855
(BIA 1988) (denying nunc pro tunc permssion to reapply to a
respondent who was not in possession of a valid unexpired i mm grant
visa); Yik Shuen Eng v. INS, 464 F.2d 1265 (2d Cr. 1972) (finding
that favorable action under the *Chinese Confession Prograni does
not retroactively validate an alien’s original, unlawful entry as an
alien lawfully admitted to this country for permanent residence,
maki ng himeligible for naturalization).

Moreover, we have recognized that a permanent resident alien
seeking adjustment of status in deportation proceedings may be
treated simultaneously as deportable and as an applicant for
adm ssion. See Matter of Gonzal ez-Camarillo, InterimDecision 3320
(BI'A 1997); Matter of Connelly, 19 | &N Dec. 156 (BI A 1984); see al so
Matter of Gabryel sky, 20 &N Dec. 750 (BIA 1993) (finding that a
| awf ul pernmanent resident may apply for a section 212(c) waiver in
connection with an application for adjustrment of status made in
deportation proceedings); Matter of Rainford, 20 1&N Dec. 598 (BIA
1992) (holding that adjustnment of status in the context of a
deportation proceeding would result in disposing of the ground of
deportability at issue). Thus, although a respondent maintains his
per manent resident status until a final admnistrative order is
i ssued, Matter of Lok, 18 1&N Dec. 101 (BIA 1981), allow ng the
respondent to apply for adjustnment of status and a waiver under
section 212(h) of the Act before the entry of a final adm nistrative
order stripping himof his |awful permanent resident status on the
basis it isinvalidis not dissimlar fromthe course we followed in
t hose cases.

| believe that the varied usage in the statute of the terns,
“admitted,” "admi ssion,” “lawfully admtted,” and “l awful ly adm tted
for permanent residence,” found scattered throughout the statute,
woul d be given effect nost reasonably if we were to settle on a

10
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consi stent construction of what constitutes an adm ssion and what
constitutes a |awful adm ssion. It is inmplicit that pernmanent
resi dent status describes a lawful status, and, simlarly, a [ awful
adm ssi on for pernmanent residence seens nost reasonably construed as
referring to a lawful admi ssion in substance, rather than nerely in
form \Wen what appears to be a | awful adm ssion turns out to have
been, in fact, an unlawful adm ssion, it should be treated as such
and t he respondent’s previous “lawful” adm ssion shoul d be rendered
i nval i d.

The mpjority’s conclusion that the respondent’s adnission for
per manent residence is |awful because he went through the regul ar
procedures seens to me to rely on formover substance and senantics
rather than reason. By taking this approach, the majority
concl udes, in essence, that an adm ssion for permanent residence is
lawful even if it is based on fraud or ineligibility for pernmanent
resident status, and even if it would not be considered a valid
status for nost, if not all, other purposes. Although this may be
a way to preclude the respondent’s application for a discretionary
wai ver under section 212(h) of the Act in conjunction with a
di scretionary application for adjustnent of status, it strikes nme as
result-oriented. Cf. Senathirajah v. INS, 157 F.3d 210, 221 (3d
Cr. 1998) (noting, in the context of asylum and w thhol di ng of
deportation, that the agency’ s adj udi cative procedures are not neant
to be “a search for a justification to deport” (enphasis added)).
I view it as not only shortsighted, but also as unreasonable in
light of our other rulings that assess the character of an adm ssion
according to whether it actually is | awful

I conclude that a |awful adm ssion for permanent residence that
proves to be invalid is not a lawful admssion for pernmanent
resi dence that poses a bar to eligibility to apply for a waiver
under section 212(h) of the Act. Consequently, | dissent.
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